
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/16/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC16-00099 
CASE NAME: KAO VS. CUI 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY IRWIN KU, BETTY KU 
* TENTATIVE RULING: * 
 
The parties report reaching a global settlement in this case. 
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 2.  TIME:  9:00   CASE#: MSC16-01110 
CASE NAME: BLAKELY VS. AMERICAN CONTRACT BRIDGE LEAGUE 
HEARING ON MOTION FOR RECOVERY OF ATTORNEY FEES FOLLOWING APPEAL 
FILED BY BRUCE W. BLAKELY 
* TENTATIVE RULING: * 
 
Plaintiff’s complaint in this case asserts claims arising out of defendant’s disciplinary actions 
relating to allegations of sexual harassment made against plaintiff, including failure to honor the 
agreement settling those disciplinary proceedings.  Defendant sought to compel arbitration 
under what it claimed was an arbitration provision in the contracts between itself and its 
members, including plaintiff.  This Court (Judge Spanos) denied the petition to compel 
arbitration, holding that the purported arbitration provision was not part of the parties’ contractual 
relationship.  The Court of Appeal affirmed in an unpublished opinion. 
 
Having thus defeated defendant’s attempt to force this dispute into arbitration, plaintiff now 
seeks an award of the attorney fees he says he incurred in winning that victory.  The motion for 
an award of attorney fees is denied.  Plaintiff asserts three substantive bases for his entitlement 
to collect his attorney fees on the arbitrability battle.  None of the three is meritorious. 
 
Private Attorney General Theory, Code of Civil Procedure § 1021.5 
 
Plaintiff first argues that he has vindicated an important public right and conferred a significant 
benefit on the public, entitling him to fees under the principles of Code of Civil Procedure 
§ 1021.5, sometimes called the private attorney general statute.  Plaintiff claims too much for 
the breadth and importance of his victory. 
 
The underlying dispute here is a purely private dispute, involving the agreed results of a 
member-disciplinary proceeding within defendant organization, and the parties’ subsequent 
conduct concerning that discipline and agreement.  Plaintiff rightly does not assert that the 
underlying dispute is itself the kind of public-interest litigation that could support a fee award 
under § 1021.5 – nor, of course, that at this early stage he is the prevailing party as to the 
underlying dispute. 
 
Plaintiff contends, rather, that he has conferred a significant benefit upon the public by defeating 
defendant’s attempt to enforce an arbitration provision in disputes with its members, thereby 
(in plaintiff’s characterization) preserving the constitutional right to jury trial. 
 
Defendant argues that attorney fee awards in § 1021.5 cases are premature for initial 
procedural victories, before there has been final resolution of the litigation on the merits.  That 
argument overlooks that the purported issue of public interest on which plaintiff relies is not the 
overall litigation, but only the attempt to enforce a purported arbitration provision.  As far as that 
issue goes, the litigation is over and done with – and plaintiff will have prevailed on the issue 
whether or not he ends up winning the underlying substantive case. 
 
The Court is nevertheless unconvinced that there is any such issue of public interest presented 
in this case, even on the arbitration issue viewed alone. 
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Plaintiff relies heavily on MBNA America Bank v. Gorman (2006) 147 Cal.App.4th Supp. 1.  
Gorman arose out of a routine credit-card collection matter.  The bank had obtained an 
arbitration award for the asserted debt on the strength of what it claimed to be an arbitration 
provision in the contract documents.  The borrower successfully defeated the bank’s action to 
confirm the arbitration award by showing, under Badie v. Bank of America (1998) 67 
Cal.App.4th 779, that the arbitration provision in a bill insert could not be considered a valid part 
of the parties’ contract. 
 
The trial court subsequently granted the borrower’s motion for attorney fees.  The appellate 
division of the superior court affirmed, based principally on a contractual attorney fee provision 
and Civil Code § 1717.  In an alternative holding, however, the appellate division also held that 
the fee award was supported by the private-attorney-general principles of § 1021.5, because the 
right to jury trial is constitutionally protected, and because the underlying ruling – though of no 
direct precedential effect – was expected to deter the bank from seeking to enforce the 
purported arbitration provision against other credit card borrowers. 
 
Gorman is not binding precedent on any court, and its analysis of the § 1021.5 point is both 
cursory and debatable.  While it is true that jury trial is a constitutionally protected right, there is 
no constitutional right to disregard an otherwise valid contractual arbitration provision, such as 
the bank in Gorman (and defendant here) claimed to exist.  No constitutional principles were at 
issue or decided in either case; the bases for victory in both cases were straightforward contract 
law as to what documents are or are not part of a contract. 
 
Taking Gorman for what it says, however, the case bears only the most superficial resemblance 
to the present case.  In Gorman, assuming (as the court there did) that Gorman’s defeat of the 
arbitration clause would reliably deter the creditor from trying to enforce that clause against 
other customers, the class thus potentially benefitted was enormous, presumably extending to a 
large percentage (perhaps all) of the bank’s roster of retail credit-card customers.  Moreover, 
because banks routinely engage in high-volume collection proceedings against allegedly 
delinquent credit-card accounts, the volume of collection cases affected by the existence or 
nonexistence of a contractual arbitration provision would likewise be quite extensive. 
 
Here, by contrast, there is no suggestion of any significant number of litigations between 
defendant organization and any of its members, with or without any attempt to force arbitration.  
Bridge clubs, unlike credit-card lenders, are not in the business of high-volume consumer 
litigation.  Plaintiff presents declarations from eight fellow members, all extolling plaintiff’s signal 
victory in saving them from the arbitration provision, in case they ever might have occasion to 
file suit against defendant.  But of those eight, only one (McHarg) even claims to have ever had 
any litigatable dispute with the organization.  (While the asserted arbitration provision was never 
invoked against her, she claims she was deterred from suing by seeing it on defendant’s 
website.)  The other seven declarations are mere expressions of support for plaintiff’s 
successful position on arbitrability, without any concrete suggestion that the members will ever 
find themselves in litigation with the organization, or that plaintiff’s victory will ever actually help 
them in any way.  And that leaves the remaining thousands of members, whose views (if they 
have any) on the arbitration issue are entirely unknown on this record.  The Court sees no very 
good reason to suppose that any large number of them support plaintiff’s position on the issue, 
or indeed that they really care one way or the other. 
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Arguably one might say the same about the myriads of unsued credit card customers in 
Gorman:  Unless and until they fall delinquent, they would likely never know about any 
purported arbitration clause, nor (not knowing about it) would they be likely to care.  The 
differences, however, are that it is quite certain that some substantial number of the credit card 
customers will find themselves facing collection proceedings – and, moreover, that if they found 
themselves in that predicament, they would very likely prefer court litigation (with or without a 
jury) to arbitration – especially if they had ever seen the once-thriving credit-card-arbitration 
industry at work.  In this case, by contrast, there is no reason to expect that more than a small 
handful of defendant’s members will ever end up in litigatable disputes with the organization.  
And if they do, it could well be that some of them might actually prefer to arbitrate, depending on 
the substance of their disputes and the stakes at issue.  Those who do not expect to get into 
disputes might well favor the organization’s position of seeking arbitration, if they perceive 
arbitration as a cheaper and more reliable way for the organization to deal with litigious 
members.  All of this, admittedly, is credible speculation rather than record facts – but it means 
that plaintiff has not carried his burden of convincing the Court of the existence of this wide 
swath of the public whom he has benefitted by winning his private battle.  The Court simply does 
not credit plaintiff’s pretense that thousands of members would view him as the champion who 
rescued them from the evil of arbitration. 
 
(The Court ignores the proffered “expert declaration” of Melchior, an attorney who offers his 
view as to the legal issues presented for this Court’s decision.  In substance, the document is 
nothing more than a paid amicus brief, not meaningfully an expert declaration.) 
 
Nor is this the situation of a “test case” plaintiff seeking to vindicate the rights of a larger class, in 
efforts disproportionate to his own benefit.  On the contrary, as far as this record shows, plaintiff 
himself is the only person who has received any concrete, ascertainable benefit from his defeat 
of the petition to compel arbitration in this case.  There is scant reason to predict that anyone 
else will ever benefit from this result – and no reason at all to believe that any large class of the 
public, or even of the membership, will ever be affected in any way by it. 
 
Asserted Attorney Fee Clause in Defendant’s Code of Disciplinary Regulations 
 
Next, plaintiff says he is entitled to fees under the forced-reciprocity principles of Civil Code 
§ 1717.  He points to paragraphs 4.3.4 and 4.3.5 of defendant’s Code of Disciplinary 
Regulations, which he characterizes as a contractual attorney fee provision in defendant’s favor.  
Under § 1717, he argues, he is entitled to fees when he prevails in litigation with defendant.  
There are at least three fatal holes in this argument. 
 
First, the paragraphs referred to are not an attorney fee provision of the kind governed by 
§ 1717.  Paragraph 4.3.4 provides for suspension of the membership of anyone who sues 
defendant and loses the litigation (in any of several specified procedural manners).  Paragraph 
4.3.5 provides that such a suspension can be lifted only upon the suspended member’s 
payment to defendant of the “costs incurred in the action”, or by board resolution.  Assuming 
that attorney fees are “costs” within this provision, this is not a contractual entitlement to 
recovery of fees, but only a condition to reinstatement of full membership.  If the member 
chooses not to pay defendant’s attorney fees, there is nothing in this provision that would allow 
defendant to come into court and obtain a money judgment for those fees.  This thus is not a 
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provision “provid[ing] that attorney’s fees and costs … shall be awarded either to one of the 
parties or to the prevailing party”, § 1717(a).  It may be true, as plaintiff argues, that as a 
practical matter he would have a strong reason for agreeing to pay up.  But that is not the same 
thing as being legally obliged to pay up as a contractual or judgment debt.  Only the latter is 
within the forced-reciprocity provisions of § 1717. 
 
Second, even if this were a provision substantively entitling defendant to collect its fees upon 
winning a litigation (and hence, under § 1717, entitling plaintiff to collect when he wins), no 
contractually specified event of victory has occurred yet, on either side.  Indeed, reportedly 
nothing has occurred on the merits at all.  Plaintiff has not yet won this litigation, any more than 
defendant has lost it. 
 
Third, contract language aside, the law does not provide for an award of attorney fees under 
§ 1717 in this setting, where a petition to compel arbitration is filed in a pre-existing action 
raising merits issues that remain to be litigated. 
 

[A] petition to compel arbitration filed in a pending lawsuit is not an “action,” and 
attorney’s fees cannot be awarded to the prevailing party, if any, until the 
requests for relief – the causes of action – are ultimately resolved. When such a 
petition is granted, the proceedings have not “terminate[d].” The underlying 
causes of action must still be heard by an arbitrator. Consequently, in ruling on a 
petition to compel arbitration, the trial court cannot yet determine which party, if 
any, “recovered a greater relief in the action on the contract.” (§ 1717, subd. 
(b)(1).) Nor can the ruling on a petition to compel arbitration, when filed in a 
pending lawsuit, be equated with “‘“the entire judicial proceeding.”’” And “the 
common meaning of ‘action’ – as in an ‘action to enforce’—does not include 
procedural steps [in the litigation] ….” Here, defendants’ petition to compel 
arbitration was merely a procedural step in ongoing litigation. It was not 
“prosecuted” against another. (See Code Civ. Proc., §§ 22, 30.) Nor was it an 
“action” under section 1717. 

 
Roberts v. Packard, Packard & Johnson (2013) 217 Cal.App.4th 822, 833 (emphasis original; 
some citations omitted).  Accord, e.g., Frog Creek Partners v. Vance Brown, Inc. (2012) 206 
Cal.App.4th 515.  (Benjamin, Weill & Mazer v. Kors (2011) 195 Cal.App.4th 40, is apparently to 
the contrary, but it is distinctly a minority position, and it was expressly questioned and not 
followed by the same court in Frog Creek.) 
 
Plaintiff argues that his lawsuit rests only on the settlement agreement, whereas the attorney fee 
provision is found in a separate contract, the Disciplinary Regulations.  But plaintiff moves for a 
fee award on the strength of the Disciplinary Regulations, as rendered reciprocal by § 1717.  If 
he is correct that the Disciplinary Regulations are not part of the contractual relationship being 
sued upon in this case, then it follows that this is not a case an action “to enforce” the contract 
containing the attorney fee provision, and thus does not fall within § 1717’s provision for 
reciprocal fee liability.  Plaintiff cannot have it both ways.  Either the Disciplinary Regulations are 
not part of the contractual relationship at issue in this case – and hence plaintiff can have no 
claim for fees under those Regulations; or they are part of the contractual relationship at issue in 
the case – in which case plaintiff is not yet the prevailing party on the contract. 
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Attorney Fee Provision in the Purported Arbitration Clause 
 
Finally, plaintiff points to a provision in the same document that defendant adduced as an 
asserted arbitration agreement, stating that the arbitrator shall “have the authority to award 
attorneys’ fees to any prevailing party based on applicable legal principles”.  Plaintiff is correct 
that when a purported contract contains an attorney fee provision, such that the party relying on 
the contract could have recovered fees on prevailing, the opposing party can likewise recover 
fees under the same provision and § 1717 when it prevails by disproving the existence or 
validity of the contract.  Reynolds Metals v. Alperson (1979) 25 Cal.3d 124. 
 
This part of plaintiff’s motion is not necessarily defeated by the principles of Roberts and Frog 
Creek.  As plaintiff asserts, it can be argued that the purported arbitration provision was a 
separate (alleged) contract, so that litigation over that contract is now over and done with.  On 
that reasoning, it could be argued that if there were an attorney fee clause specifically relating to 
the asserted contract to arbitrate, plaintiff could be said to be the prevailing party on an action to 
enforce that contract.  The fact that other claims (contractual or otherwise) remain to be 
adjudicated, on bases other than the arbitration contract, would not necessarily defeat the 
present motion as to this ground.  See generally, e.g., Acosta v. Kerrigan (2007) 150 
Cal.App.4th 1124. 
 
However, there is no arbitration clause in the separate (purported) arbitration contract.  The 
cited language does not purport to be a substantive entitlement to attorney fees for anyone.  It is 
nothing more than a jurisdictional provision to the effect that if some other law – such as 
§ 1021.5, or a contractual fee provision – creates an entitlement to recovery of fees, then the 
arbitrator (as opposed to a court) has the jurisdiction and power to award them.  That is what the 
phrase “based on applicable legal principles” means.  In itself, it creates no substantive 
entitlement to, or liability for, anyone’s attorney fees.  In the absence of an independent legal 
basis for a fee entitlement, therefore, defendant could not have invoked this jurisdictional 
provision to demand a fee award – and hence, neither can plaintiff.  Nor, for that matter, is this a 
provision for awarding fees to the party who prevails specifically on the arbitration issue itself, as 
in Acosta.  If it were a fee provision, it would be a provision for awarding fees to the party who 
ultimately prevails in the arbitration – and hence falls right back into the principles of Roberts 
and Frog Creek. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01542 
CASE NAME: R & J CONSTRUCTION VS. ABADIR 
HEARING ON MOTION FIXING AMOUNT OF ATTORNEY FEES AS AN ITEM OF COSTS 
FILED BY PERRY ABADIR 
* TENTATIVE RULING: * 
 
The motion has been continued by stipulation to March 2. 
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 4.  TIME:  9:00   CASE#: MSC16-02060 
CASE NAME: CHANTELL CURL VS. CITIMORTGAGE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITIMORTGAGE INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Demurrer filed by Defendant CitiMortgage, Inc. The Demurrer relates to 
the Second Amended Complaint (“SAC”) filed by Chantell Curl. The SAC pleads causes of 
action for (1) negligence; (2) violation of Civ. Code § 2923.6; (3) violation of Civ. Code § 2923.5; 
and (4) breach of contract. 

Some of the causes of action arise directly under the dual-tracking provisions of the 
Homeowners’ Bill of Rights (HBOR).  Some or all of the other causes of action may at least be 
affected by those provisions, in that they appear to appeal to the asserted illegality of the 
alleged dual tracking here as part of the bases for these other claims. 

For that reason, the Court draws the attention of the parties to a consideration apparently 
overlooked by both sides:  the dual-tracking provisions of Civil Code § 2936 have been 
repealed, effective as of the start of this year.  The new section 2923.6, as currently in effect, 
does not contain dual tracking prohibitions. See Civil Code § 2923.6 (operative January 1, 
2018). Furthermore, there is also no longer a remedy for a material violation of this section 
codified in § 2924.12 (operative January 1, 2018). 

Of course, the allegations in this case arise prior to 2018.  It may nevertheless be the case that 
this statutory change affects the viability of the dual-tracking claims or allegations here.  “Where 
a right is created solely by a statute, and is dependent upon the statute alone, and such right is 
still inchoate, and not reduced to possession, or perfected by final judgment, the repeal of the 
statute destroys the remedy, unless the repealing statute contains a saving clause.” Napa State 
Hospital v. Flaherty (1901) 134 Cal. 315, 317; see also Krause v. Rarity (1930) 210 Cal. 644, 
652 (where a right of action did not exist at common law, but depends solely upon a statute, a 
repeal of the statute destroys that right unless it has been reduced to final judgment or unless 
the repealing statute contains a saving clause protecting rights in pending litigation). 

Because neither side (and plaintiff in particular) has had no opportunity to consider or comment 
on this potentially dispositive development, the Court is reluctant to base any decisions on it with 
no opportunity for discussion.  The Court is equally reluctant, however, to parse through the 
factual and legal merits of a dual-tracking cause of action that may no longer exist. 

Accordingly, this demurrer is continued to March 30, 2018.  Plaintiff may (but is not required to) 
file and serve a supplemental brief by March 2, addressing the significance, if any, of this repeal 
for any or all of the SAC’s causes of action.  Defendant may (but is not required to) file and 
serve a supplemental brief, responding to plaintiff’s arguments and giving defendant’s own 
views on this topic, by March 16.  Both sides are encouraged to drop off courtesy copies outside 
Department 12. 

If plaintiff decides instead to proceed directly to amendment of the SAC in light of the repeal, 
she may do so by so informing defendant and the Court by no later than March 2.  In that event, 
this demurrer will be taken off calendar, and plaintiff will have until March 16 in which to file and 
serve a third amended complaint.  Defendant’s response will be due 30 days after filing 
and service. 
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 5.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The Court rules as follows on the motion for summary adjudication of the First Cause of Action 
for declaratory relief, brought by plaintiff.  The motion is granted in part, as set forth below. 
 
A.  Res Judicata.  Defendant’s res judicata and contractual release defenses are rejected, for 
the reasons stated in the Court’s rulings on defendant’s motion for judgment on the pleadings 
and motion for summary judgment. 
 
B.  Declaratory Relief.  The controversy presented to the Court for decision concerns Article VII 
of the Covenants, Conditions and Restrictions (“CC&Rs”) governing plaintiff’s condominium.  
(Defendant’s Supplemental Exhibit 16.)  Specifically, the dispute concerns assessments levied 
by defendant for common area expenses. 
 
1.  Background.  Plaintiff’s CC&Rs define the “Project” as being 52 condominium units and 
their common area, which is located on the real property identified in Exhibit “A” to the CC&Rs.  
Exhibit “A” identifies the real property as “Lot 2, as shown on the map of Subdivision 5240, 
Mutual 51, filed October 25, 1984 ...”  The face page of the CC&Rs refers to plaintiff’s 
condominium project as Phase II. 
 
The CC&Rs for an adjacent condominium project define the “Project” as being 72 condominium 
units and the common area for those 72 units, as identified in Exhibit “A” to the CC&Rs.   
(Defendant’s Supplemental Exhibit 15.)  Exhibit “A” identifies the real property as “Lot 1” of the 
same subdivision map identified above.  The face page of the CC&Rs refers to this adjacent 
condominium project as Phase I. 
 
2.  The Dispute.  Plaintiff’s interpretation of the CC&Rs is that plaintiff should be assessed only 
for the expense of maintaining his own condominium project’s common area, and not for the 
expense of maintaining the adjacent condominium project’s common area.  Accordingly, the 
following practice by defendant violates the CC&Rs: (1) levying equal assessments on all 
Phase I and Phase II owners, based on an estimate of the total cost of maintaining the common 
areas of both Phase I and Phase II, and then (2) “pooling” those assessments in a single 
account, without any form of internal accounting that allows the assessments from each phase 
to be tracked. 
 
Defendant disputes this interpretation.  Defendant argues that because both Phase I and 
Phase II are managed by the same entity, now known as Project 51, defendant can estimate 
the total common area expenses of both Phase I and Phase II, levy equal common area 
assessments against all the owners of Phase I and Phase II, and pool those common area 
assessments in a single account. 
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3.  Ruling.  The Court finds and declares that plaintiff’s interpretation of the CC&Rs is correct, 
for two reasons. 
 
First, the language of plaintiff’s CC&Rs is clear.  Article I defines “Project” to mean “the real 
property described in Exhibit A and the 52 condominium living units together with their 
accompanying common area ...”  Article VII provides that owners may be assessed for 
“[t]he estimated cost of repairs, maintenance and replacements of the Project properly made by 
the Mutual.”  Nothing in this language, which governs the specific question before the Court, 
suggests that plaintiff can be assessed for the estimated cost of maintaining the common areas 
in Phase I. 
 
Second, defendant has admitted that plaintiff’s interpretation of the CC&Rs is correct.  As the 
Court noted in its previous tentative ruling, defendant’s response to plaintiff’s Fact No. 4 
provides in pertinent part as follows: “TWCM expressly stated that it does not contend that all 
Project 51 unit owners have a duty to maintain the common area of the units not referenced in 
their respective CC&Rs.”  (See also, plaintiff’s Supplemental Exhibit “D”, defendant’s responses 
to Interrogatory Nos. 35 and 36.) 
 
The conceptual flaw in defendant’s opposition argument is that defendant makes no effort to 
reconcile plaintiff’s interpretation of the CC&Rs, which defendant concedes is correct, with 
defendant’s actual accounting practices.  As part of the original moving papers, plaintiff provided 
the Court with defendant’s responses to Interrogatory Nos. 42-45.  These responses state 
unequivocally that defendant makes no effort to keep track of Phase I and Phase II 
assessments once they are pooled into a common account, and that defendant cannot, for the 
years 2015 and 2016, identify how much money was spent on common area expenses for 
Phase I, and how much money was spent on common area expenses for Phase II. 
 
4.  Limitations on Ruling. 
 
The Court emphasizes the limited nature of this ruling, as follows. 
 
4a.  Other Expenses.  This ruling deals only with common area expenses.  Plaintiff’s Complaint 
and moving papers do not fairly present a dispute concerning other categories of expense. 
 
4b.  Single Account.  The Court makes no ruling on whether it would be acceptable to deposit 
common area assessments for both Phase I and Phase II into a single account, if defendant 
adopted a mode of accounting that ensured Phase II owners would be assessed only for the 
expense of maintaining the common areas of Phase II, and not for the expense of maintaining 
the common areas of Phase I. 
 
4c.  Additional Issues.  If either side believes that the papers fairly present additional issues 
concerning which declaratory relief is appropriate, the attorney for that side shall timely contest 
this tentative ruling and shall be prepared to identify such issues during oral argument.  See the 
note below, however, concerning the timing of the hearing. 
 
C.  Injunctive Relief.  The Court will not issue injunctive relief, because plaintiff’s motion does 
not demonstrate the need for injunctive relief, and does not specify the precise nature of the 
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injunctive relief requested.  The Court has no reason to believe that defendant will disregard the 
Court’s declaratory judgment, once that judgment becomes final.  (Cf., Korean Philadelphia 
Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084 [“[a]n injunction 
cannot issue in a vacuum based on the proponents' fears about something that may happen in 
the future”].) 
 
D.  Evidentiary Issues.  Defendant’s requests for judicial notice are granted.  Defendant’s 
evidentiary objections are moot, because they do not address the key evidence on which this 
ruling is based: defendant’s discovery responses, and the full text of the CC&Rs that is now 
before the Court. 
 
E.  Judgment.  The Court has already ruled that the purported Second Cause of Action for 
injunctive relief is not a genuinely separate cause of action, but rather a request for relief 
associated with the First Cause of Action.  Accordingly, with the Third Cause of Action now 
dismissed, this ruling finally disposes of the entire case. 
 
The parties shall meet and confer concerning an appropriate form of judgment embodying this 
ruling.  The Court suggests a simple judgment that references an attached copy of this ruling, 
and provides words to the effect that the declaratory relief identified in the ruling is affirmed as 
the judgment of the Court.  The judgment should not reference attorney fees or costs, which 
may be claimed and contested through the usual post-judgment procedures. 
 
NOTE CONCERNING TIMING OF ANY HEARING:  The Court is posting this tentative 
ruling, which will become final if not timely contested.  As with any other tentative 
rulings, any intention to contest must be communicated to the Court and all parties by 
4:00 p.m. today.  In the event of a contest, however, the Court will put over the oral 
argument on this motion to February 23, in order that the Research Attorney most 
conversant with this case may attend. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00041 
CASE NAME: SAFAVI-RIGGS VS. CHAPMAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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 7.  TIME:  9:00   CASE#: MSC17-00132 
CASE NAME: STEVEN TRAVIS VS. WELLS FARGO BANK 
HEARING ON MOTION TO DISMISS ENTIRE ACTION & FOR ENTRY OF JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Defendant Wells Fargo moves for dismissal of this action, because plaintiffs were given leave to 
amend their complaint and missed the deadline to do so.  However, plaintiffs have now filed 
their first amended complaint, plus a “corrected” version of same.  In light of that step, the Court 
exercises its discretion to deny the motion. 
 
The Court sustained defendant Wells Fargo’s demurrer to the original complaint in June 2017, 
giving leave to file a first amended complaint within 30 days.  That deadline for amendment was 
extended by agreement or court order, so as to give the parties time to discuss settlement.  The 
last extension of time, however, ran out in November 2017.  There is no evident excuse for 
plaintiffs’ failure to file their amended complaint within that extended deadline.  The Court would 
have been well justified in dismissing this case, for want of any operative complaint, at any time 
after the deadline ran out.  Moreover, Wells Fargo was entirely justified in moving for such 
dismissal; the alternative was apparently to allow the case to languish, dormant but not 
dismissed, indefinitely. 
 
One of the salutary effects of such a motion, however, is often to remind the opposing party of 
the need for action.  It is likely that that is what has occurred here, with plaintiffs now belatedly 
filing the first amended complaint that should have been filed several months ago. 
 
Unexcused tardiness aside, the fact is that plaintiffs have now filed their amended pleading.  
There is no indication that Wells Fargo has been prejudiced or harmed by their delay in doing 
so.  Accordingly, the Court thinks it better to overlook plaintiffs’ untimeliness – this time, at least 
– and allow the case to proceed on its merits, rather than dismissing it solely due to procedural 
tardiness. 
 
Defendants are given to March 16 in which to file and serve their answer or other response to 
the Corrected First Amended Complaint. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00450 
CASE NAME: MORRIS VS. DOE 
HEARING ON MOTION TO RELIEVED AS COUNSEL 
FILED BY LILIAN MORRIS 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing of the grounds for withdrawal. 
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 9.  TIME:  9:00   CASE#: MSC17-00552 
CASE NAME: DEAN KIM VS. JIM TOTAH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JAMES J. TOTAH, GIOVANNI W. CRUZ 
* TENTATIVE RULING: * 
 

Defendants’ motion for judgment on the pleadings is granted with leave to amend. 

Plaintiff may file and serve an amended complaint on or before March 19, 2018.  

As an initial matter, the Court notes that Defendants are permitted to file a motion for 

judgment on the pleadings under Code of Civil Procedure §438 even if they previously filed an 

answer to the complaint.  

Defendants’ motion is based on the argument that the complaint does not state any 

cause of action. Plaintiff Dean Kim has sued Defendants James Totah and Giovanni Cruz for 

negligence and fraud.  

“‘The elements of a cause of action for negligence are well established. They are “(a) a 

legal duty to use due care; (b) a breach of such legal duty; [and] (c) the breach as the proximate 

or legal cause of the resulting injury.” ’ [Citation.]” (Ladd v. County of San Mateo (1996) 12 

Cal.4th 913, 917.) Here, the facts alleged in the complaint do not show that either defendant had 

a legal duty to Plaintiff or that any duty was breached.  At base, this appears to be a dispute 

between plaintiff and his employer about what commissions are owed to him.  Defendants are 

his supervisors at that job.  Whatever duty they personally owed concerning commissions was 

apparently owed to the employer; plaintiff neither alleges nor explains how these individuals 

might owe any duty of care running to himself personally.  Therefore, Plaintiff has not alleged a 

claim for negligence.  

“The elements of fraud that will give rise to a tort action for deceit are: 

‘“(a) misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of 

falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and 

(e) resulting damage.” ’ [Citation.]”  (Engalla v. Permanente Medical Group, Inc. (1997) 15 

Cal.4th 951, 974.) Plaintiff’s fraud claims do not include any specific facts about what 

misrepresentation he alleges to have occurred.  His fraud cause of action, on the form 

complaint, checks the box for item FR-2, but then simply leaves blank the following items (a) 

(what material representations were made) and (b) (the truth as to those representations). 

The Court has considered the allegations in the negligence claim as if they were 

included in the fraud claim. Even considering these allegations, Plaintiff has not allege any 

misrepresentation that was false, that defendants knew it any such misrepresentation was false 

or that Plaintiff justifiably relied on any such misrepresentation. Therefore, Plaintiff has not 

alleged a claim for fraud. 
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The Court finds that Plaintiff has not alleged a valid cause of action against either 

defendant and therefore, the Defendants’ motion for judgment on the pleadings is granted.  

“If [the Court] conclude[s] that the complaint does not state a claim, but there is a 

reasonable possibility that the defects can be cured by amendment, leave to amend must be 

granted.” (Stevens v. Superior Court (1999) 75 Cal.App.4th 594, 601.)  

Defendants have requested that the motion be granted without leave to amend.  In 

support of this argument, Defendants rely on documents from Kim v. Mejia (MSL17-01581). The 

Court grants Defendants’ requests for judicial notice of documents in Kim v. Mejia (MSL17-

01581) and takes judicial notice of these documents, but not of the truth of facts included within 

them. These documents do not conclusively show that Plaintiff cannot amend his complaint to 

state a cause of action.  At most, they might be said to show that plaintiff is a litigious employee 

who sues and loses – though a single other lawsuit hardly makes him out to be an abusive 

litigant.  The Court does not understand how, as defendants assert, this should be taken to 

prove that plaintiff has no possibility of amending to add either an allegation of a duty of care, or 

any facts as to representations and their falsity. 

Here, it is possible that Plaintiff could amend his complaint to state a valid cause of 

action and therefore, Plaintiff is given leave to amend.  

 

  

10.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CIGNA CORPORATION, CIGNA LIFE AND HEALTH 
* TENTATIVE RULING: * 
 
The demurrer is continued to February 23, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AMERICAN SPECIALTY HEALTH GROUP, INC. 
* TENTATIVE RULING: * 
 
The demurrer is continued to February 23, 2018. 
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12.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
HEARING ON JOINDER IN DEMURRER OF CIGNA 
FILED BY AMERICAN SPECIALTY HEALTH GROUP 
* TENTATIVE RULING: * 
 
The demurrer is continued to February 23, 2018. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01509 
CASE NAME: BARMAN VS. AMERICAN SPECIALTY 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The CMC is continued to February 23, 2018. 

 

  

14.  TIME:  9:00   CASE#: MSC17-01640 
CASE NAME: LARRY HARMEN VS. DEUTSCHE BANK 
HEARING ON MOTION TO CONSOLIDATE RS08-125 
FILED BY JOHN BROSNAN 
* TENTATIVE RULING: * 
 
Defendant Brosnan’s motion to consolidate is denied. 
 
Plaintiff Harmen’s complaint purported to allege, in the most conclusory possible fashion, that 
Harmen had somehow been harmed by the actions of certain defendants in wrongfully evicting 
defendant Brosnan and damaging some of Brosnan’s property.  In response to a demurrer 
Harmen explained what he had not spelled out in his complaint, namely that Brosnan owes him 
some money, and some of the damages or lost Brosnan property may have been collateral for 
that debt.  The Court sustained the demurrer of all defendants other than Brosnan, without leave 
to amend. 
 
All that is now left of the case, therefore, is Harmen’s claim against Brosnan for the alleged debt 
(and, perhaps, for related claims such as allowing impairment of the alleged collateral).  Harmen 
was given a 30-day deadline in which to file an amended complaint alleging his debt-related 
claims against Brosnan.  That deadline has not yet run, so at this point we still lack any solid 
indication of what (if any) claims Harmen will be asserting against Brosnan.  We do know for 
certain, however, that those claims will be only bilateral ones between Harmen and Brosnan.  
No others are permitted. 
 
Defendant Brosnan filed the present motion before the demurrer ruling, seeking to consolidate 
this case with other litigation he has directly with the now-dismissed defendants concerning his 
eviction.  But that aspect of the matter is no longer present in this case in any form now, as a 
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result of the Court’s ruling on the demurrer and dismissal of this case as against all defendants 
other than Brosnan. 
 
Accordingly, there is nothing left to consolidate with the other litigation.  The defendants other 
than Harmen are no longer in the case, and there is no reason to drag them back into what is 
now nothing more than a bilateral debt-collection matter. 

 

  

15.  TIME:  9:00   CASE#: MSC17-02269 
CASE NAME: CHESTNUT VS. CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Defendant County’s unopposed demurrer to the Complaint is sustained, without leave to 
amend.  This is, in substance, a form of third-party medical malpractice case, alleging that 
plaintiff’s mother died prematurely while in defendant’s hospital due to the negligence of the 
hospital and its personnel.  The Complaint does not make clear, however, whether plaintiff is 
suing as the representative of her deceased mother’s estate, or on her own behalf, or both. 
 
The County argues that the Complaint is demurrable because plaintiff was required to comply 
with the Government Claims Act by filing an administrative claim before suing, and has not done 
so.  As the County notes, however, the Complaint allege that plaintiff has complied with a claims 
procedure.  If that is not true, demurrer is not the way to go about showing it. 
 
The County seeks to fill this gap by asking the Court to take judicial notice of the absence of a 
filed claim, on the strength of a declaration establishing that a diligent search of records has not 
found any claim filed by plaintiff.  Plaintiff does not object to such judicial notice, nor assert that 
she has in fact filed any claim. 
 
Leave to amend is denied because it would be pointless.  Plaintiff is required to file an 
administrative claim before filing suit; necessarily she cannot do so.  The dismissal of this case, 
however, is without prejudice to refiling after pursuing such a claim, if time still remains for that. 

 

  

16.  TIME:  9:00   CASE#: MSN17-2180 
CASE NAME: PETITION OF ROXANNE CAST 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition for approval of minor’s compromise is granted. 
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17.  TIME:  9:01   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY KELLY DOSSA, SCOTT 
DOSSA 
* TENTATIVE RULING: * 
 
 Defendants and cross-complainants, Kelly and Scott Dossa, seek summary adjudication 
as to the Second Cause of Action of the Third Amended Complaint (the “TAC”) filed by plaintiffs 
and cross-defendants, Peter and Ann Coney.  The motion is denied. 
 

The Dossas and the Coneys own adjoining property along a private road (the 
“Roadway”) which is at a right angle to Walnut Boulevard in Walnut Creek.  The Roadway is 30 
feet wide and terminates in a 50-foot-wide cul-de-sac.  The Coney property is south of the 
Dossa property and is closer to the cul-de-sac.  The Dossa property is to the north of the Coney 
property and is closer to Walnut Boulevard.   

 
The core, but not the entirety, of the parties’ dispute is whether the Coneys are permitted 

to park vehicles along the edge of the Roadway and, if so, where and to what extent.  The 
Coneys contend in their Second Cause of Action, for declaratory relief, that they and their 
guests may park along the Roadway and any part of the Subject Easement; the Dossas may not 
enclose the Subject Easement or any part of it to exclude the Coneys from using the Subject 
Easement; the Dossas may not obstruct any part of the Subject Easement; and the Roadway 
must be kept clear and used as a Roadway.  (TAC, ¶ 22.)   

 
At the outset, the Court is constrained to observe that it is distressing that neighbors 

cannot work out disagreements such as this in a responsible and neighborly fashion.  The 
Court, however, cannot force litigants to act like grown-ups in settling their disagreements, and 
recognizes that to a significant extent the business and mission of this Court consists of 
resolving disputes for parties who ought to be able to resolve them themselves, but prefer to 
spend money on lawsuits. 

 
The Dossas admit that declaratory relief is necessary and appropriate, but deny that the 

Coneys’ contentions are valid.  (See Notice of Motion at 2:11-13.)  Rather, they seek a 
declaration that the easement grant does not permit the Coneys and their guests to park on the 
easement roadway except for “transitory parking for the purposes of, and only in the course of 
(1) loading and unloading passengers and cargo, and (2) installing, maintaining and repairing 
the utilities identified in the easement grant.”  (Notice of Motion at 2:6-10.)   
 

“A party may move for summary adjudication as to one or more causes of action within 
an action . . . if the party contends that the cause of action has no merit . . . . A motion for 
summary adjudication shall be granted only if it completely disposes of a cause of action . . . .  
(CCP § 437c (f)(1).)   

 
The Court has concerns whether the Dossas are properly using a motion for summary 

adjudication in the context of a cause of action by the Coneys for declaratory relief.  They are 
not contending the cause of action has no merit in the sense that declaratory relief is improper.  
Rather, they admit that declaratory relief is necessary and appropriate.  They claim instead that 
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the declaration should favor them and not the Coneys.  In bringing a motion for summary 
adjudication as to the Coneys’ cause of action for declaratory relief rather than as to their own 
cause of action for declaratory relief in their First Amended Cross-Complaint filed February 10, 
2016, the Dossas may be evading the burdens they would have as a party moving for summary 
adjudication on their own cause of action and attempting to substitute some lesser burden as 
the party defending the Dossas’ cause of action for declaratory relief.    

 
In any event, even if a party may move for summary adjudication that another party’s 

cause of action for declaratory relief is valid but should be resolved adversely to that party, the 
Dossas’ motion must be denied here because it addresses only some of the Coneys’ 
contentions.  While it addresses the Coneys’ contention that they may park along the Roadway, 
it does not address the Coneys’ contentions that the Dossas may not enclose the Easement to 
exclude the Coneys from the Easement and may not obstruct any part of the Easement.  (TAC, 
¶ 22(b),(c).)  Thus, it fails to completely dispose of the Second Cause of Action, even if it 
disposes of some part of that cause of action.  Further, it does not claim to establish that the 
Coneys may not park along the Roadway at all.  Rather it concedes the Coneys may park along 
the Roadway for “transitory parking.”  (Notice of Motion at 2:8.)  Thus, even if otherwise 
meritorious, the motion would not dispose of the Coneys’ entire cause of action for declaratory 
relief, but only bits and pieces of that cause of action.  That is not procedurally permissible 
under § 437c. 
 

The Dossas argue the Coneys may not prevent summary adjudication by lumping 
multiple causes of action into one count, citing Lilienthal & Fowler v. Superior Court (1993) 12 
Cal.App.4th 1848.  The court disagrees that Lilienthal is controlling here.  In Lilienthal the 
plaintiff alleged in a single count acts of legal malpractice at two different times on two separate 
and distinct matters.  It is debatable whether a single count for declaratory relief concerning a 
running dispute involving related issues between neighbors over the proper uses of their 
property under their deeds qualifies as multiple causes of action just because the plaintiff seeks 
several declarations from the court – all concerning the proper uses of the same property.   

 
Lilienthal is best reserved for situations in which clearly separate wrongs have been 

combined into one count, or the court has the sense that a party has deliberately attempted to 
thwart any attempt at summary adjudication by combining multiple “causes of action” into a 
single count.  (See Southern Cal. Edison Co. v. Superior Court (1995) 37 Cal.App.4th 839, 846 
(“[T]he plain lesson of Hood [v. Superior Court (1995) 33 Cal. App. 4th 319, which cites 
Lilienthal] is that parties will not be allowed to misuse the declaratory relief cause of action in an 
attempt to subvert the requirement a summary adjudication must completely dispose of a cause 
of action.”).  The court does not have that sense here.  Rather, the parties have had a 
longstanding dispute about their rights, under their respective deeds, to use the Roadway.  The 
Dossas have not cited a case explaining why Lilienthal applies in a case like this, for declaratory 
relief concerning easement and reserved rights under the same two deeds. 
 

Further, there is no need to fashion the remedy the court did in Lilienthal in a case such 
as this because there is an easy remedy, which the Dossas have in fact employed.  If a party in 
circumstances such as this seeks a narrower or a different declaration than that sought by the 
party who originally files suit, he can file his own cross-complaint for declaratory relief and seek 
that narrower declaration.  The Dossas did this.  What they have not done, though, is to move 
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for summary adjudication of their own narrower cause of action, rather than summary 
adjudication of part of the Coneys’ declaratory relief count.  That, however, was the procedural 
posture of the cases the Dossas cite.  The party moving for summary adjudication in those 
cases did so on its own cause of action for declaratory relief, not on a cause of action for 
declaratory relief by the adverse party.  (See Supervalu, Inc. v. Wexford Underwriting Managers, 
Inc. (2009) 175 Cal.App.4th 64,  (insured sued insurer for declaratory relief, breach of contract 
and bad faith; insurer cross-complained for declaratory relief; summary adjudication properly 
granted on motion by insurer for declaration of meaning of the term “occurrence”; Southern Cal. 
Edison Co. v. Superior Court (1995) 37 Cal.App.4th 839 (energy company sued electric 
company for declaration regarding meaning of the terms “first period” and “second period”; 
motion was proper, but could not be granted, even where the issue was the legal question of the 
meaning of the contract, where the contract was ambiguous). 

 
Although the Court is denying the present motion because it is procedurally improper, 

the Court recognizes that there may well be major aspects of the disputes in this case – perhaps 
all of them – that could be resolvable on the papers, either as a matter of law or on the basis of 
substantially undisputed facts.  The parties are invited to consider how that might most 
efficiently and expeditiously be brought about.  Before the next CMC (set for May 14), the 
attorneys are directed to meet and confer as to (1) the inventory of disputed issues requiring 
resolution by the Court, (2) whether each such issue can be resolved as a matter of law on 
undisputed facts or offers of proof, (3) whether, if factual testimony is required, it needs to be 
live witness testimony or could be presented by declaration or deposition, (4) if live testimony is 
called for, whether trial would be by the court or by jury, and (5) what the best procedures would 
be for teeing these issues up for court decision.  The attorneys, if they can agree, are invited to 
exercise some flexibility in crafting a suitable procedure.  At the next CMC, the Court will expect 
to explore the parties’ views on these subjects – hopefully by procedural agreement, but if not, 
then by considering each side’s views.  The attorneys are directed to file brief statements (or, 
better yet, a single statement by both sides) stating their views on these subjects by May 7. 

 

 

 


